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The volunteer protection legislation in each Australian jurisdiction makes considerable changes to the law of civil liabil-
ity. Advocates for volunteer protection from third party liability were quite successful in having their issue accepted by 
all governments in the race to provide relief from the insurance crisis.  However, there are a number of provisions that 
can be improved now that there is time for reflection.  This article outlines a number of reforms to the legislation to pro-
vide better outcomes for volunteers, community organisations and persons injured through negligence. 
 
Introduction 
The Australian adult population contributed 704 million hours of voluntary work in 2000,1 valued in the vicinity of $8.9 
billion in wages.2 The Sydney 2000 Olympic Games alone depended on around 47,500 volunteers to be a success.3 
While non-profit organisations delivering community services are traditionally associated with volunteering, increas-
ingly local, State and federal governments, and even for-profit enterprises, are using volunteers. In community services 
alone, the Australian Bureau of Statistics estimates governments attracted nearly 18,000 volunteers in June 2000, an 
increase of 25% over five years.4  Government coordinated volunteer firefighters across Australia number in excess of 
215,000 persons.5  Businesses, as part of their corporate social responsibility, are being encouraged to have paid staff 
volunteer during work time for worthy community causes.6 A growing number of private businesses in community ser-
vices such as childcare7 and aged accommodation8 now regularly use volunteer labour. 
Given this considerable volunteer activity by a significant proportion of Australians, it could be expected that at some 
point volunteers would, through their acts or omissions, cause injury to others and that injured parties would seek re-
course to the law to obtain compensation. Volunteers have become very concerned about their personal liability and 
costs of possible litigation as a result of their volunteering activities.  Volunteering Australia, the national peak body 
working to advance volunteering in the Australian community, has developed a number of statements in consultation 
with volunteer organisations and governments which include reference to this potential risk.  The National Agenda on 
Volunteering: Beyond the International Year of Volunteers  states: 
 
Many volunteers are exposed to risk, injury, discrimination or prejudice in the absence of explicit mention in legislation. Others 
carry huge financial responsibility or are exposed to legal liability. It is in the interests of all Australians that volunteers are pro-
tected under law.9 
 
The Volunteering Australia model code of practice for organisations involving volunteer staff requires that the organisa-
tion provide 'appropriate and adequate insurance coverage for volunteer staff'.10  Their code of volunteer rights also 
states that a volunteer has the right 'to be adequately covered by insurance'.11 During the International Year of the Vol-
unteer (2001), representations were made to governments that volunteers would cease their activities for the general 
public good unless something was done about liability exposure of volunteers.12 
Similar concerns about volunteer litigation, insurance costs and possible withdrawal of volunteer services were evident 
in the United States during the 1980s. During much of that decade, there was a series of unsuccessful attempts at both 
state and federal levels to pass laws protecting volunteers from lawsuits. Volunteer protection laws were first passed in 
the United States in the early 1990s, culminating in the federal Volunteer Protection Act 1997 (VPA). The federal law 
provides minimum standards of legal protection and immunity to volunteers. Where a volunteer is working for a non-
profit organisation or a governmental entity, he or she is immune from liability for harm caused by his or her acts and 
omissions if: 
o  he or she was acting within the scope of his/her responsibility;  
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o  he or she was properly licensed, certified or authorised to engage in the activity or practice (if required 
by the state in which the damage occurred); 
o  the harm was not caused by wilful or criminal misconduct, gross negligence, reckless misconduct or a 
'conscious, flagrant indifference' to the rights or safety of the individual harmed by the volunteer; and  
o  the harm was not caused by the operation of a motor vehicle, aircraft, or other vehicle for which an op-
erator's licence or insurance is required by the state.13 
 
In the International Year of the Volunteer (2001), South Australia became the first Australian jurisdiction to enact a 
volunteer protection law, the structure of which was based on the US VPA.  The South Australian Government sought 
to address volunteer concerns and believed a reasonable balance could be achieved between the rights of injured persons 
to receive compensation and the need for volunteer protection against personal liability.  This balance was maintained 
by: 
o  limiting the personal liability for negligence of a volunteer and transferring that liability to the commu-
nity organisation; and 
o  limiting the right to bring proceedings against the volunteer personally and hence reducing the risk of 
volunteers incurring legal costs as a result of their voluntary work.14   
 
The sharp rise in insurance premiums and unavailability of insurance coverage occasioned by the emergence of a hard 
insurance market in 2001 gave rise to a State and Federal Government forum in 2002 to respond to community con-
cerns.  The Review of the Law of Negligence (Ipp Report) commissioned by the forum was to act as a blueprint to coor-
dinate a national approach to reform the law with respect to public liability and professional and medical indemnity.15  
In respect of volunteer liability, the Ipp Report stated: 
 
The Panel is not aware of any significant volume of negligence claims against volunteers in relation to voluntary work, or that peo-
ple are being discouraged from doing voluntary work by the fear of incurring negligence liability [and has decided] to make no rec-
ommendation to provide volunteers as such with protection against negligence liability.16 
 
There was little evidence to support volunteers' fears of litigation being the reality, as there are few reported cases on 
volunteer liability in Australia or the United Kingdom.17  Some reported Australian litigation involves liability arising 
from volunteers acting as officeholders of non-profit entities.18  It is common for Australian household insurance poli-
cies to provide between $10 million and  $20 million cover against incidents that cause death or bodily injury or loss or 
damage to property outside the household.19  The usual cover is for Australia and New Zealand (with some around the 
world) and extends not only to the house owner, but their immediate family living with them such as partner, children, 
unmarried siblings, parents and parents-in-law.  About three quarters of all Australian households are protected by 
household insurance against public liability.20  Few volunteers appear to appreciate this insurance coverage.  Most insur-
ance policies exclude incidents where the insured is an officeholder of a club or association, or a coach, referee or offi-
cial at a game or organised sporting activity. If insurance companies do realistically assess actual  risk, then their as-
sessment of potential risk of volunteers' liability points to officeholder risks.  This is borne out by litigation involving 
volunteer officeholders such as Commonwealth Bank of Australia v Friedrich21 and Agar v Hyde.22   
Before the federal legislation was passed in the United States, the situation was remarkably similar with the fear of vol-
unteers being exposed to personal liability not being matched with actual litigation or withdrawal of services.  In a re-
port released in 2001, the American Non-Profit Risk Management Center (ANPRMC) believed that it was unlikely 
large numbers of volunteers withdrew their services because of the fear of liabilities or that potential volunteers did not 
volunteer because of the liability issue.23  It maintains that the evidence showed a steadily increasing volunteer rate even 
during the period before the enactment of the provisions. It does, however, acknowledge that there was considerable 
community concern about the issue of volunteers being caught in litigation.  The ANPRMC's research revealed that, 
three years after the legislation was introduced, the number of suits filed against volunteers had not declined.24  It ex-
plained this by reference to the limited nature of the protection and the fact that the provisions 'may be helpful to plain-
tiffs seeking damages from volunteers, in that it makes it clear how a suit must be styled to require a review of the facts 
by a judge or jury'.25 
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Despite the Ipp Report's recommendations, State Ministers agreed on the need for protection of volunteers and non-
profit organisations.  As such, the remaining States, Territories and the Commonwealth responded by enacting statutes 
containing volunteer protection provisions that formed part of general tort law reform in Australia.26 
This article first summarises the provisions of volunteer protection legislation in Australia. It identifies the legislative 
structure of the volunteer provisions in each jurisdiction and compares and contrasts the approaches taken. The article 
then examines unanticipated consequences of particular provisions and elements adopted by some States and Territories 
that others might consider appropriate.  
 
Scheme of the legislation  
In all Australian jurisdictions (except the Commonwealth), there is a common theme of requirements set out in order for 
volunteer protection to apply.27  Generally, these requirements are as follows: 
 
1. The person must come within the definition of a volunteer.  
The definition of volunteer is quite traditional.  In all jurisdictions a person is considered a volunteer where they receive 
no remuneration for their services.  Most jurisdictions also provide that a person who receives reimbursement of their 
reasonable expenses incurred in carrying out the work is a volunteer and/or have provisions allowing regulations to 
specify monetary limits on what a person can receive before they lose their volunteer status.  People performing com-
munity work under a court order are not considered to be working on a voluntary basis.28    
 
2. Activity test: the volunteer must be performing community work.   
For work to be considered community work it must be performed for a particular purpose.  The definition of community 
work involves a list of exhaustive purposes that differs considerably between jurisdictions.  The common purposes 
found in all jurisdictions are charitable, benevolent, educational and sporting.  Other purposes include cultural, philan-
thropic, religious, political, protecting the environment and assisting physical or mentally disabled people.29 
 
3. Organisational test: the community work must be organised by a community organisation. 
To achieve community organisation status, a body must organise the doing of community work by volunteers and be 
able to be identified as an organisation of a particular 'type'.  All jurisdictions include 'body corporate'/'corporation' in 
their 'types' of organisation and most include government organisations by including  'public authorities', 'state agency' 
or something similar.  The use of corporation is noteworthy as it allows 'for-profit' companies as well as non-profits to 
come within the definition.  Only some jurisdictions include unincorporated entities, such as 'church or other religious 
group' or 'registered political party'.  The requirement of organisation of the community work indicates the work per-
formed by a volunteer must somehow be controlled by the community organisation.  Organised is defined to include 
'directed and supervised'.30 
 
4. The volunteer must not fall under an exception to protection. 
Although a volunteer may meet the prerequisites (see 1-3), a number of circumstances will disqualify a volunteer from 
their ability to claim protection.  These are concerned with the behaviour of the volunteer and include situations where 
the volunteer was not acting in good faith; acting outside the scope of the activities authorised by the community or-
ganisation; acting contrary to instructions given by the community organisation; intoxicated while performing the com-
munity work; or engaging in criminal conduct.31 
 
5. The liability incurred by the volunteer must not come within an excluded liability. 
Certain liabilities are excluded from the operation of the volunteer protection provisions.  Volunteers incurring any of 
these excluded liabilities are unable to claim protection.  The only uniform liability excluded is liability covered by 
compulsory third party motor vehicle insurance.  Other  exclusions include defamation, discrimination and those cov-
ered by workers'  compensation legislation.32   
Once the above criteria are satisfied, the volunteer is immune from incurring personal civil liability.  In most jurisdic-
tions, the liability is transferred to the community organisation that organised the community work.33  In Queensland, 
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the Act is silent on the issue of transfer of liability to community organisations, while in New South Wales the position 
is unclear.34  Commonwealth volunteers do not need to satisfy the activity test and are protected if it is shown that they 
are working for the Commonwealth or a Commonwealth authority.35 
Within each criterion and each statute, there are variations among  jurisdictions that either expand or restrict protection.  
For example, a volunteer incurring a liability for 'economic loss' will be protected in New South Wales, but will not be 
protected in the Northern Territory as its legislation only covers liabilities for 'personal injuries'. Victoria is also unique 
in that the legislation only protects volunteers who are providing a service. Thus, any volunteer providing goods, for 
example, will not be protected.36  Differences between jurisdictions, however, are not always clear and some provisions 
may give rise to confusion.  For example, volunteers who are engaged by a national incorporated body that performs 
work in the area of 'protecting the natural environment from harm' may be protected in the Australian Capital Territory, 
but perhaps not in Queensland because of the difference in what each jurisdiction considers 'community work'.37  The 
definition of community work in the Queensland legislation does not expressly include protecting the natural environ-
ment from harm but it does include a 'charitable purpose'.  It is possible 'charitable purpose' may be interpreted to in-
clude a significant proportion of conservation and environmental activities.38  Whether this is the case, however, is left 
to a court to decide and will depend on whether a restrictive or wide interpretation of the word is taken. 
As noted above, all jurisdictions apart from South Australia brought their legislation before legislatures in a short time 
frame and most were combined with complex other tort law reforms.  It is the opinion of the authors that the provisions 
warrant revision in a number of areas.  This article now turns to a discussion of such provisions.  Some of the suggested 
reforms flow from unanticipated consequences of particular concepts used, while others are derived from provisions 
adopted by some States and Territories and not others.   
 
Uniform legislation 
Although volunteer protection provisions in each Australian jurisdiction follow a general model, there are significant 
differences that rule out any notion of uniform legislation.  This is despite the intention of the forum of governments to 
use the NSW  provisions as a template.39 The most obvious benefit of uniform legislation would be the simplicity that 
such legislation would bring to national community organisations seeking to understand legislation across jurisdictions.  
National community service organisations face a complex raft of legislative provisions when attempting to develop pro-
tocols for appropriate volunteer management policies. There are, however, other practical consequences of uniform leg-
islation.  Insurance policies are constructed with all Australian jurisdictions in consideration and any legislative effect of 
lessening insurers' exposure to liability of volunteers may not be reflected in premiums because of the uncertainty of 
coverage in all jurisdictions.  
 
Volunteer officeholders  
In New South Wales and Queensland, specific protection is given to volunteer officeholders, as well as ordinary volun-
teers of the organisation.40 As discussed earlier, volunteers serving as officeholders appear to be more likely to be in-
volved in litigation; usually involving a breach of their duties as officeholders.41 In both jurisdictions, the usual require-
ment that the work performed be 'organised' by the community organisation is not required of volunteer officeholders.  
This provision enables volunteers in board positions to gain the benefit of protection for their activities, be they as an 
ordinary volunteer or as a volunteer officeholder.  Provided that a volunteer officeholder's work can be characterised as 
being for one of the stated purposes, the protection will apply. Presumably, this would include an incorporated associa-
tion committee member's civil liabilities generated through a breach of their duties of office,42 but not a liability gener-
ated by a Commonwealth statutory source such as the Corporations Act 2001 due to the inconsistency between the 
Commonwealth and State law.  It would also presumably include a civil liability for unlawful dismissal43 in both States 
and a liability under anti-discrimination legislation would be protected in Queensland.44   
In the United States, the protection provisions also apply to officeholders as under the VPA the definition of volunteer is 
expressed as including a 'volunteer serving as a director, officer or trustee or direct service volunteer'.45  However, it is 
also expressly stated that the organisation can still sue the officeholder in spite of the legislative protection.46  Office-
holders may do injury to the organisation, particularly in respect of their duties owed primarily to the organisation.  On 
the face of the legislation in Queensland and New South Wales, a volunteer officeholder who falls within the other es-
sential elements for liability protection will be protected from personal civil liability not only claimed by external plain-
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tiffs, but also by their corporate body -- to which they primarily owe their duties as officeholders.  In an era of increased 
accountability by corporate officeholders, this reversal in the trend of increasing liability on officeholders is noteworthy.  
While breaches of a volunteer officeholder's duties can still be pursued,   by the corporate body if the volunteer office-
holder was not acting in good faith,47 engaged in criminal conduct,48 acting contrary to the instructions given by the or-
ganisation,49 or acting outside the authorised scope of activities,50 the potential impact on the regulatory systems of non-
profit governance is significant.  A volunteer officeholder may be given significant relief from liabilities arising from 
such matters as insolvent trading, conflicts of interest breaches and unfair dismissal claims  
It is less clear in jurisdictions other than Queensland and New South Wales whether officeholders can claim the protec-
tion of the provisions. Assuming that an officeholder falls within the definitions of being a volunteer and conducts work 
for a community purpose, the other jurisdictions require that a committee member's work as a volunteer officeholder be 
'organised' by the community organisation.  'Organised' is defined in the majority of the legislation as including 'directed 
and supervised',51 suggesting the need for some kind of control over the activity of the volunteer.  The issue is:  how can 
the officeholder's work of directing the activities of the organisation through the board or committee be perceived as 
being 'organised, supervised or directed' by the organisation?   
Ever since the case of Salomon v Salomon & Co Ltd,52 the doctrine of separate legal identity allows the law to accom-
modate notions that a natural person who is the sole employee of a company and also the sole director and sole share-
holder of the same company can conduct legal relations between their different capacities as shareholder, employee, 
employer, director or corporate entity. The recent High Court decision in  Andar Transport Pty Ltd v Brambles Ltd53 
provides ample evidence of the principle in action where the litigation involved the same natural person as a director of 
the company, the injured employee and the company's human agent responsible for devising a safe system of work.  
Clearly the law will recognise the distinction between the corporate body and a volunteer officeholder who may in ef-
fect control and direct the work of the corporation.  In Denning LJ's analogy of corporate organisational control, direc-
tors are characterised as being the brain and nerve centre, the 'directing mind' of a corporation.54 But, one must return to 
the question: can it be said that an officeholder's work as a member of a committee or board is 'organised' by the corpo-
rate entity? This question could be answered in several ways.  One line of argument would have the members of the 
corporation being the organisers through their control of the constitutional provisions that govern the work of directors, 
members' resolutions at meetings of the company and general scrutiny of the officeholders through reports and meet-
ings.  It is they who supervise a volunteer director.  On the other hand, it is well settled that the usual division of powers 
between the members of a company and its governing body do not permit members to direct the otherwise 'discretion-
ary' powers to carry on the business of the corporation.55  For example, as Lipton and Hertzberg point out:    
 
The relationship between the general meeting and board of directors is analogous to the division of powers between the Federal and 
State legislatures under a Federal Constitution.  The general meeting has specific powers but the residual powers vest with the 
board of directors.56   
 
The officeholders of a corporate body could be said to be organised by the corporation, the tangible evidence of which 
is the constitution that sets out the structure and procedure governing the nature of the work and powers of officehold-
ers. The context of the particular factual situation and the interpretation of the word 'organised' will probably be decisive 
in any judicial determination. 
In those jurisdictions where the provisions are drawn widely enough to include unincorporated bodies, the above dis-
tinction between a legal corporate persona and the officeholders cannot be relied upon. A court faced with the issue of 
what is the embodiment of a 'community organisation' that has no corporate persona, and how it 'organises' officehold-
ers, will be required to make some difficult leaps of legal reasoning to find that the protections apply to officeholders.  
If it is the intention of legislatures to apply the provisions to volunteer officeholders, then explicit provisions protecting 
officeholders would ensure that their intention is effective in law.  Before doing so, however, the legislature should con-
sider the policy implications of such a decision.  Unlike the circumstance of the volunteer's potential liability to the in-
jured party being transferred to another (the community organisation), in the case of the officeholder's liability, the in-
jured party is likely to be the community organisation, which will primarily bear the loss itself. 
 
Volunteers as employees 
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The Northern Territory is the only Australian jurisdiction that makes a community organisation liable for the acts of a 
volunteer 'as if the volunteer were an employee of the community organisation'.57  The Minister's view behind incorpo-
rating this wording was that 'a volunteer is often not an employee, servant or agent and, hence, would be personally li-
able for any negligent act';58  whereas, by deeming them to be employees, the community organisation is liable to the 
same extent as a normal employer would be for an employee.59 
There is an apparent conflict between the Northern Territory's volunteer protection legislation and the common law doc-
trine of vicarious liability.  The Northern Territory's provision contains an exception to the volunteer's protection where 
volunteers are 'acting outside the scope of activities' or 'acting contrary to instructions' (a similar exception operates 
across all jurisdictions).60  This appears to conflict with the common law principle that an employer will be vicariously 
liable even where an employee is acting contrary to instructions, as long as the act or omission was done in the course of 
their employment.61 The probable outcome in the Northern Territory is that the specific provision will prevail over the 
general common law and the community organisation will not be vicariously liable. 
South Australian legislation even more confusingly titles its section on transfer of liability to the community organisa-
tion as 'Application of doctrine of respondeat superior to volunteers', but then does not use the term or concept in the 
operative provisions.62  The South Australian legislation also goes on to provide that a volunteer will remain personally 
liable where they act 'outside the scope of their activities' or 'contrary to instructions'.63  
The situation in New South Wales is unclear and Queensland is silent on the issue.  This silence may cause uncertainty.  
For example, what if the common law is that a community organisation is vicariously liable for the negligence of the 
volunteer?  The quasi-judicial regulator of charities in England and Wales, the Charity Commission, has stated such to 
be the case.64  Although the orthodox view is that volunteers are not considered to fall within established relationships of 
vicarious liability, there are some judicial indications that this may be changing.65  Recent cases indicate that volunteers 
should be treated as employees.  For example, in Di Bella v La Boite Theatre Inc,66 a volunteer performer in the context 
of providing a safe workplace was considered to be 'in the same position as an employee' to a community organisation.67  
Similarly, in Duncan  v Trustees of the Roman Catholic Church for the Archdiocese of Canberra and Goulburn ,68 Hig-
gins J stated obiter that 'vicarious liability does not attach only to the actions of paid employees and agents.  It also ap-
plies to volunteers'.69   
It is of note that Workplace Health and Safety provisions in all jurisdictions make little distinction between employees, 
independent contractors, visitors and volunteers.70  The process of recruitment of volunteers and work practices within 
organisations show  evidence of a move in the direction of 'employee like' status for volunteers.  For example, Volun-
teering Australia in their human resource standards and policies for recruiting volunteers include common employment 
practices such as reference checks, screening and interviews, job descriptions, induction processes, ongoing training, 
grievance procedures, discipline, termination and exit interviews.71  If community organisations are treating their volun-
teers on the same basis as employees, except that they are rewarded in different ways, there is an argument to extend the 
recognised relationships of vicarious liability to include volunteers working for community organisations.  If one holds 
that the basis behind vicarious liability is one of public policy, rather than common law principles,72 a court would be 
justified in adding the volunteer relationship to the established relationships.  However, the High Court in Scott v 
Davis73 clearly was against extending the principles of vicarious liability relating to owners of motor vehicles recognised 
in Soblusky v Egan74 and Morgans v Launchbury75 to other forms of transport where the negligence of a volunteer pilot 
was at issue.76  Decisions of this kind indicate the 'principled approach' of the current High Court,77 and its reluctance to 
be receptive to arguments for extending the established categories.    
It is suggested that these conflicts need to be addressed.  One way of addressing them, and which could apply to all the 
provisions, is to amend the provisions to deem a volunteer to be an employee for the purposes of the Act, or to provide 
that the doctrine of vicarious liability applies to the relationship of volunteer and community organisation.  Firstly, this 
would provide the injured party with a clear avenue for compensation to the community organisations which is probably 
in the best position to prevent the injury or finance the costs of the liability.  Secondly, it would also achieve the purpose 
of the legislation to redress the disincentive to volunteering created by the threat of legal liability to volunteers.  It 
would place an extra risk on the community organisation by making them potentially liable for acts outside the scope of 
volunteer activities or contrary to instructions, but in reality this is no more than what is already assumed by them as 
employers.  It would also mirror the social reality of volunteers being treated in the workplace on the same footing as 
employees in most respects except remuneration. 
 
Role of indemnities 
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In the United States, a common strategy for dealing with imposed statutory volunteer liabilities is the provision of an 
indemnity by the volunteer to the community organisation for any loss arising from the volunteer's wrongful acts or 
omissions.78  These agreements shift the assumption of risk from the organisation to the volunteer, thus raising the fol-
lowing issues: 
o  risk is shifted to the volunteer who is often not in the appropriate position reasonably to foresee the risk 
involved as he or she does not have the resources or control over activities that an organisation has;79 
o  the requirement of an indemnity may put volunteers on guard, firstly that the activity should not be un-
dertaken as it is fraught with peril, and secondly, creating an unwillingness to donate their time as they 
may be held liable for their tortious conduct.80 
 
In most Australian jurisdictions, the provisions explicitly state that community organisations cannot enforce contracts, 
agreements or understandings whereby a protected volunteer is obliged to indemnify a community organisation for the 
cost of any liability caused by their acts or omissions.81  Currently, only New South Wales and Queensland allow volun-
teers to enter into contracts of indemnity with the community organisation, presumably because their provisions do not 
of themselves make the community organisation vicariously liable for the volunteer's liabilities.82   
As has been argued above,83 the common law may make a community organisation vicariously liable for the liabilities 
of volunteers under their control.  New South Wales and Queensland might consider provisions prohibiting such in-
demnities as imposing vicarious liability, which will have little effect if legislation retains the provision that volunteers 
may indemnify the organisation for any liability they incur.84  As such agreements are of no effect in other jurisdic-
tions,85 there should be a uniform approach towards prohibitions of indemnities in the legislation. The judiciary may be 
cautious about enforcing such agreements on public policy grounds particularly where unconscionable conduct is in-
volved.86 In any case, a consequence of requiring volunteers to enter into indemnities, may be that community organisa-
tions lose a significant portion of their labour force and are unable to carry out their missions.   
 
Third party liability transfers  
The Western Australian,87 Victorian88 and Tasmanian89 legislation provides that the liability of the community organisa-
tion for the acts and omissions of their volunteer does not override any protection from liability if it, instead of the vol-
unteer, had been responsible for causing the liability.  The explanatory memoranda explain this provision as meaning 
that any existing protection from liability that a community organisation may have arising from contractual arrange-
ments with a third party is preserved.90   
One interpretation of the provision is that the transfer of liability to the community organisation will not override any 
indemnities/exemptions the organisation may have at the time the liability was incurred that will protect it from liability.  
For example, take the case of a community organisation that organises a rock climbing event to promote local national 
parks.  Before participating, a person enters into an agreement with the community organisation that exempts the or-
ganisation from any liability for damage that occurs as a result of the negligence of its volunteers.  The participant in-
jures him/herself on slippery rocks while climbing, which could have been avoided but for the lack of warning from a 
volunteer.  If the volunteer is immune from liability and the liability is transferred to the community organisation, the 
provision may be interpreted to mean that the community organisation may rely on the exemption clause to escape li-
ability.  
The Western Australian, Victorian and Tasmanian explanatory memoranda are silent on whether other protection from 
liability, such as common law or statutory defences and excuses, also applies.  It is possible that in these jurisdictions 
defendant community organisations may be able to raise statutory defences, such as voluntary assumption of risk where 
a plaintiff incurs injury or damage arising from an 'obvious risk',91 to relieve themselves of liability.  In such a case, the 
transfer of liability from the volunteer to the community organisation would not affect the validity of the community 
organisation raising the statutory defence.92  The question of whether the community organisation could actually rely on 
other defences or protection from liability would benefit from clarification through amendments.  It appears the inten-
tion of the legislators is to prevent the circumvention of the immunity the volunteer protection provisions provide, so 
that any defences or protection the community organisation has may be preserved.  However, it may be that this provi-
sion is only limited to contractual protection. 
 
Combined undertakings  
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Community organisations often collaborate in joint events or service delivery.  For example, a fete may be operated by a 
number of community organisations, such as a school providing the grounds and local community organisations organ-
ising fete activities.  In the case where volunteers are from a number of different organisations participating in the same 
community work, Western Australia, Victoria and Tasmania have provision for the liability to rest with the principal 
organiser of the community work.93  It is suggested this provision is appropriate as it allows for liability to rest with the 
organisation that has the most control over safety precautions, procedures and general awareness of the risks involved.  
It also avoids multiple defendants and the prospect of a community organisation that provided five volunteers being 
joined to an action against a community organisation that provided 100 volunteers and principally organised the work.  
This provision would be a useful addition to the legislation in Queensland, New South Wales, South Australia, Austra-
lian Capital Territory and the Northern Territory.  Its adoption would provide more certainty for community organisa-
tions and their volunteers when participating in joint events. 
 
State adoption of liability 
Even though liability is passed on to the community organisation, it may be the case that they do not have any assets of 
substantial value or the ability to finance the satisfaction of potential liabilities.  In times of a hard insurance market, it is 
also possible that a community organisation may not be able to source public liability insurance, let alone affordable 
insurance.  Unless the community organisation is willing to expose itself to such risks without insurance, it may decide 
to withdraw its services.  Even if it continues to operate without insurance, a volunteer's liability passed on to the or-
ganisation may not be satisfied, leaving a defendant without any prospect of obtaining damages.  Both situations may be 
unacceptable to communities who may rely on such vital services.  The State may wish, given its assets and community 
responsibilities, to step in to redress the situation.  Some jurisdictions have adopted various devices to address such a 
situation and others who have made no provision could consider such arrangements. 
The Australian Capital Territory has a provision allowing the Territory to assume the liability of a community organisa-
tion, at the discretion of the Minister, where they are carrying out a 'recognised government responsibility', even though 
they are a private body.94  This would allow a community organisation to pass their liability on to the Territory Govern-
ment in certain circumstances.  The Minister administering the legislation is also given the power to issue written direc-
tions to community organisations about the taking out of insurance, or adoption of risk management plans, in relation to 
liabilities that may be incurred by the transfer of liability of a volunteer to the community organisation under the Act.95  
This provision is unique to the Australian Capital Territory. 
Western Australia, Victoria, Australian Capital Territory, Northern Territory and the Commonwealth have express pro-
visions passing liability on to the relevant State or Territory in situations where the community organisation is a State 
agency, department, public authority or similar representative of the government.96 For example, in Victoria, a liability 
incurred by a community organisation is incurred by the State if the organisation is a public authority, an agency or a 
person or body acting on behalf of the State.  The other States are silent on this point. 
There needs to be some consideration of whether liability passed on to the State should be restricted only to organisa-
tions representing the government, or whether community organisations carrying out activities 'connected' with gov-
ernment responsibilities should also have the benefit of having their liability assumed by the State.  Allowing for this 
type of transfer of liability would ensure both that community organisations carrying out these types of activities would 
not face the fear of legal proceedings, and that people suffering injury, loss or damage could be compensated fully as 
the defendant would have the financial circumstances to pay any damages awarded. 
 
Business volunteers 
The common characteristic in the definition of a volunteer among most Australian jurisdictions is that a volunteer is a 
person performing community work who receives no remuneration, reasonable remuneration, or remuneration that is no 
more than the amount specified by regulations.  It is becoming increasingly common as part of corporate social respon-
sibility for employers to encourage their employees to participate in community service volunteering during work hours 
on full entitlements.97  For example, many financial institutions encourage their employees to volunteer in the commu-
nity by releasing them on full pay for a certain period of each year.  
To cater for this practice, in some jurisdictions a person who receives payment from their usual employer while per-
forming voluntary work is also capable of achieving volunteer status.98  In State and Territory jurisdictions this is only 
possible where a person receives no remuneration for doing the work other than remuneration that he or she would re-
Page 9 
 
ceive whether or not they did that work.99  That is, they do not receive any 'extra' remuneration from the community 
organisation in addition to what they would receive from their normal employer.  
The Commonwealth legislation differs from the State and Territory approaches by allowing a person to still be classi-
fied as a volunteer where they receive payment from their normal employer, plus their 'reasonable expenses' in doing 
the work or an amount less than the amount prescribed by regulation.100  However, to achieve this status, the work the 
volunteer is performing must be of a kind 'usually done' by persons who receive no remuneration, their reasonable ex-
penses or an amount less than prescribed by regulation.101  What types of work will be covered under this further re-
quirement is unclear.   
This provision should be considered by those jurisdictions that have not adopted it as an encouragement for business to 
engage in corporate social responsibility.  In these arrangements business will face other issues, such as the implications 
for their responsibilities under workplace health and safety and workers' compensation provisions which are beyond the 
scope of this article.  
 
Criminal conduct  
In all jurisdictions except Western Australia and Victoria, both the volunteer and community organisation are protected 
from civil liability where the injured person was engaged in criminal conduct at the time the injury occurred.102 
To establish the 'defence', the defendant (community organisation, volunteer) must be able to show on the balance of 
probabilities that, at the time of the act or omission causing the damage:  
o  the injured person was engaged in criminal conduct constituting a serious offence,103 indictable offence 
or offence punishable by imprisonment; and 
o  the conduct of the injured person contributed materially to the risk of the injury. 
 
If the above elements are satisfied, the community organisation, and the volunteer involved, are both protected from 
civil liability.  Uniformity of this controversial issue would assist community organisations that have a national cover-
age and volunteers who work across jurisdictional boundaries. 
 
Unincorporated associations  
Only volunteers who perform work for 'community organisations' can seek protection under the legislation.  In all Aus-
tralian jurisdictions (except the Commonwealth), incorporated bodies may be accorded community organisation status.  
However, only a limited number of jurisdictions allow some types of unincorporated association or body of persons to 
be community organisations.104  Where the legislation does not allow community organisation status to these unincorpo-
rated bodies, their volunteers will be exposed to personal civil liability.   
Unincorporated associations are estimated to account for some 360,000 non-profit organisations in Australia.105 It is 
common for substantial religious denominations and political parties to organise their affairs through an unincorporated 
association of members with a corporate trustee (often through a private parliamentary Act) holding the property.106  It 
could be argued that in such instances a volunteer is organised and directed by the unincorporated religious association 
of members rather than the corporate trustee.  However, allowing plaintiffs access to the assets of the property trust of 
the unincorporated association appears appropriate in the circumstances.  
Queensland, New South Wales and the Northern Territory do make provision for some types of unincorporated associa-
tion or body of persons to be regarded as community organisations.  This is achieved by describing the community or-
ganisation by its purpose rather than its corporate legal status.  Queensland specifically refers to 'a church or other reli-
gious group' and 'registered political parties'.107 New South Wales specifies a 'church or other religious organisation'108 
and the Northern Territory specifies 'a religious body'.109 Other jurisdictions are silent on the issue. Large unincorporated 
religious organisations in these jurisdictions would account for a great deal of volunteer activity through their commu-
nity services.  
Given the significant amount of community work performed by such organisations it is suggested the legislation should 
be amended to allow their volunteers the same protection given to incorporated bodies.  At a minimum, all jurisdictions 
should include unincorporated churches and religious organisations because of the extensive volunteering their mem-
bers engage in for community benefit.  These unincorporated associations should have to bear the liability through their 
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property holding trusts or other entities.   The element of 'community work' required to establish the protection given to 
volunteers ensures that protection will only be afforded to volunteers where they are performing work that is considered 
of benefit to the community and not work that is limited to promoting a particular belief or ideal.  
There are some challenging legal issues involved in making an unincorporated association liable for the negligence of 
its volunteers.  Of the jurisdictions (New South Wales, Queensland and the Northern Territory) which specifically in-
clude unincorporated associations, only the Northern Territory has specifically attempted to make the unincorporated 
association liable for volunteers' civil liabilities.110   
One challenge is that an unincorporated association is a lawful, but legally non-existent, body which cannot be sued or 
own property in its own name.111  The committee members of such bodies are often sued personally in such situations 
for torts arising from the unincorporated association's activities.112  Committee members of larger unincorporated asso-
ciations tend to manage this liability exposure by insurance and recourse to the funds of the unincorporated association, 
often by indemnity agreement. 113        
The Northern Territory is the only jurisdiction to include unincorporated associations and  provide an injured party with 
the ability to make the unincorporated association liable for the volunteer's civil liability.114  Queensland and NSW pro-
visions, while including unincorporated associations, do not specifically make the community organisation liable for the 
volunteer's liability and the injured party may be left to bear the costs themselves.   
The Northern Territory provisions give specific protection to volunteer members of an organisation's management 
committee from incurring personal liability arising from the transfer of liability to it resulting from the volunteer's ac-
tions.115  The legislation does not address how a liability can be transferred to a 'body not recognised by the law' and 
cannot be satisfied by the device of finding the committee members of that 'body' personally liable.  The result may be 
that the liability is transferred to neither and the injured party bears the loss themselves or the court develops new prin-
ciples in attaching the liability to the funds of the unincorporated body which may be controlled by the committee 
members or under some trust arrangement.    
As alluded to above, many unincorporated associations have significant funds and legislative provisions should clarify 
how such funds may be accessed to satisfy transferred liabilities.  The situation in the Northern Territory is unsatisfac-
tory because of the uncertainty surrounding the liability of unincorporated associations.   
 
Defence assistance  
Under the Commonwealth legislation, the transfer of liability under the Act to the Commonwealth, or Commonwealth 
authority, creates a statutory obligation on the volunteer. 116  Volunteers protected under the legislation are obliged to 
comply with requests for assistance from the Commonwealth, or Commonwealth authority, in relation to any action, 
claim or demand that arises from the transferred liability.117  The explanatory memorandum envisages that assistance 
may include attending meetings, providing statements about the event, providing supporting documents or appearing as 
a witness.  The provision does not require the volunteer to give any financial assistance. 
This provision should be considered for inclusion in all volunteer protection legislation where the community organisa-
tion is made responsible for the volunteer's liabilities.  It would ensure that the benefit volunteers receive from the legis-
lation is balanced with a responsibility to ensure that the community organisations are not disadvantaged in consequent 
proceedings due to lack of cooperation from the volunteer.  Community organisations and their insurers should be in a 
position to insist on a volunteer's cooperation to assist them to settle or defend actions brought against them. The pros-
pect of an uncooperative volunteer may pose serious difficulties for a community organisation. 
 
Litigation expenses  
Most of the Australian population would suffer financial hardship from the legal costs accompanying litigation, let 
alone paying a damages award.  In the United States, protection from even being a part of legal proceedings is an impor-
tant part of the VPA.118 In South Australia and the Australian Capital Territory, volunteers have the benefit of receiving 
enhanced protection. A person who is injured as a result of the volunteer's conduct cannot sue the volunteer personally 
unless: 
o  it is clear from the circumstances that the immunity/protection does not apply; or 
o  the community organisation disputes its liability for the act or omission of the volunteer and a defence is 




In the first situation, a volunteer is not immune from being sued personally where it is clear that the protection given by 
the legislation does not apply.  For example, where the volunteer has acted criminally, fraudulently or dishonestly (not 
in good faith) then he or she cannot rely on the immunity and can be sued personally.  Similarly, where the volunteer's 
conduct falls within an exception to protection, such as a liability for defamation,120 or where the volunteer has been 
given instructions in writing accompanied by an explanation, then a failure to comply with those instructions would 
enable a personal action against the volunteer.121 
A volunteer can be sued personally where the community organisation disputes its liability for the act or omission of a 
volunteer in a defence.  This provision aims to avoid parties joining volunteers as defendants in the first instance in civil 
liability actions so as to protect the volunteer from incurring the costs of litigation.122   
In light of the insurance crisis and purported fear of litigation by volunteers, all Australian jurisdictions should consider 
the inclusion of a  protection from litigation expenses provision to meet community expectations and to further carry out 
the aims of volunteer protection. 
 
Conclusion 
The volunteer protection provisions at first glance appear to provide desirable immunity from litigation for volunteers 
but, on closer examination, there are significant restrictions on the immunity.  To further complicate matters, each juris-
diction contains variations to volunteer protection law, adding to the confusion of both the community organisation and 
the volunteers themselves whose activities cross State or Territory borders.  This article has set out a number of areas 
where legislative reform would be valuable to volunteers working for community organisations across Australia.  The 
main aim was to highlight the variations between jurisdictions concerning volunteer protection laws in the hope of 
achieving uniformity, predictability and greater protection for volunteers whose work may spread interstate.  The sug-
gestion of uniform legislation may also have a practical effect on an insurance company's willingness to provide insur-
ance for local community organisations due to the added certainty that uniform legislation provides. 
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